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TO THE HONORABLE JUSTICES OF THE SUPREME COURT OF TEXAS: 
 

This case involves an issue of statutory construction of first 

impression as well as another issue involving the intersection between 

governmental immunity and ultra vires acts by government officials—both 

of these issues will have statewide application and are of critical 

importance to the jurisprudence of our State.  The issue of first impression 

involves what combined percentage of commercial property ownership is 

required before a municipal management district must dissolve itself under 

the Texas Local Government Code.  The second issue is whether 

governmental immunity prevents an aggrieved taxpayer’s declaratory 

judgment suit to construe the validity of a governmental body’s order 

refusing to dissolve and to pursue ultra vires claims against governmental 

officials’ misinterpretation of the statutory requirements for dissolution.   
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Under the laws regarding management districts, special assessments 

like the ones at issue in this case may only be assessed upon commercial 

property owners—like Petitioner Hawthorne—within the geographical 

boundaries of the district.  Accordingly, Petitioner has received and paid 

special assessments imposed upon it by MMD for several years.  Id.  In an 

effort to force the dissolution of the MMD, Petitioner led a campaign to 

obtain a sufficient percentage of commercial property owners to sign and 

submit a dissolution petition (“Dissolution Petition”) to the District.  When 

STATEMENT OF THE CASE 

Petitioner/Plaintiff 1620 Hawthorne, Ltd. (‘Hawthorne”) is a 

commercial real property owner whose principal place of business lies 

within the boundaries of the Respondent/Defendant Montrose 

Management District (“MMD or District”) located in Harris County, Texas.   

CR 386.   Respondent MMD is a municipal management district created via 

Special Legislation by the Texas Legislature and subject to the general 

provisions of Chapter 375 of the Texas Local Government Code.  Id.   The 

remaining Respondents/Defendants are MMD’s Board Members and 

executive director.  Id.   
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MMD refused to dissolve itself, Petitioner Hawthorne filed this lawsuit 

against Respondent MMD.  CR 7.   In response to MMD’s initial Plea to the 

Jurisdiction, CR 23, Petitioner thereafter filed its First Amended Original 

Petition.  CR 346.  In response to MMD’s Supplemental Plea to the 

Jurisdiction, CR 396, and also to the other Respondents’ Plea to the 

Jurisdiction, CR 437, Petitioner also filed a Supplemental Petition, 

supplementing its First Amended Original Petition.  CR 898.  In addition to 

various claims asserted against MMD, this Supplemental Petition and First 

Amended Original Petition also asserts ultra vires claims against each of 

the Board Members of MMD, as well as its Executive Director, in their 

respective official and representative capacities only, in an attempt to 

comply with this Court’s requirements for necessary and proper parties in 

an ultra vires suit.  CR 347-CR 348.  Respondents filed Pleas to the 

Jurisdiction asserting jurisdictional arguments, as well as a Motion for 

Summary Judgment incorporating the previous jurisdictional arguments 

and adding argument on the merits.  CR 23; CR 396; CR 437; 929.  Judge 

Halbach of the 333rd Judicial Dist. Court of Harris County, Texas heard 

oral arguments on June 1, 2012 (RR, Vol. 2) and again on January 18, 2013 
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(RR, Vol. 4).  The Trial Court thereafter denied Respondents’ Motion for 

Summary Judgment based solely on jurisdictional grounds.  CR 1547.  

Respondents then appealed that order to the Fourteenth Court of Appeals.  

CR 1552.  The Court of Appeals concluded that Respondent MMD and its 

executive director had immunity from suit and dismissed all of Petitioner’s 

claims against them.  App. 1.  The Court of Appeals also dismissed all but 

one of Petitioner’s ultra vires claims against the Respondent Board 

members.  The only claim that survived is Petitioner’s claim that the 

Respondent Board Members acted in an ultra vires manner in adopting the 

assessment order.1 

 This Court has jurisdiction over this appeal under  

GOVERNMENT CODE § 22.01(a)(6) because the Court of Appeals has 

committed an error of law of such importance to the State’s jurisprudence 

that it should be corrected.  The reason this case is important to the State’s 

jurisprudence is because management districts are springing up all over 

STATEMENT OF JURISDICTION 

                                                 
1 The Appellate Panel consisted of Justices McCally, Busby and Donovan, with Justice 
McCally authoring the Opinion.  Because the Court of Appeals ruled in favor of 
Petitioner on this one claim, Petitioner does not assign error or seek review of this 
portion of the Court’s Opinion and Judgment.   
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the State and both government actors and citizens alike need to know what 

it takes for commercial property owners to force the dissolution of a district 

under the percentages specified in Chapter 375 of the Texas Local 

Government Code.  In addition, this case presents this Court with a unique 

opportunity to clarify the requirements of immunity from suit in cases 

where a taxpayer has sued both the management district and its board and 

executive director under both declaratory judgment and ultra vires claims. 

1. Did the Court of Appeals Err When It Upheld MMD’s Assertion Of 
Governmental Immunity And Dismissed Hawthorne’s Claims For 
Declaratory Relief Based Upon The Premise That Hawthorne’s 
Claims Were Solely Complaints Against MMD’s 

ISSUES PRESENTED 

  This case involves two crucial issues of statewide application and 

importance:  

Actions

 

 Rather 
Than The Validity Of A Statute?  

2. Did The Court Of Appeals Err When It Dismissed Hawthorne’s 
Ultra Vires Claims Against Government Officials Based Upon 
Their Statutory Interpretation That 75% Of The Assessed Value Of 
The Property In The District Includes Not Just The Commercial 
Property That Had Been Assessed, But Also Includes All Of The 
Property Within The District? 
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STATEMENT OF FACTS 

A.   

On June 17, 2005, the Texas Legislature enacted Chapter 3843 of the 

Texas Special District Local Laws Code.  By this legislation, the Texas 

Legislature created a special district called the Harris County Improvement 

District no. 6, commonly referred to locally as the East Montrose 

Management District.  On June 19, 2009, the Texas Legislature similarly 

enacted Chapter 3878 of the Texas Special District Local Laws Code.  By 

this legislation, the Texas Legislature created a special district called the 

Harris County Improvement District no. 11, commonly referred to locally 

as the West Montrose Management District.  On February 15, 2011, the East 

Montrose Management District and the West Montrose Management 

District were consolidated into one district, commonly referred to locally as 

the Montrose Management District (hereafter referred to as either “the 

District” or “MMD”).  Under state law, the District can only issue a 

“Special Assessment” on owners of commercial property

Creation of the District 

2

                                                 
2 There is no disagreement between the Parties that the only property subject to “Special 
Assessment” by the District is the land and improvements of the commercial property 
owners within the boundaries of the District. TEXAS LOCAL GOVERNMENT CODE §375.111. 
The Parties also agree that the properties which are statutorily exempt from the 

.  No other type 
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of property can be specially assessed by the District3.   

B.   Petitioner’s Attempt to Dissolve the District 

Petitioner owns commercial property within the consolidated District 

and has been assessed and/or taxed by the District over several tax years.  

On September 29, 2011, Robert Rose, on behalf of Petitioner, personally 

delivered approximately 988 individually-signed Petitions for Dissolution 

to MMD (collectively referred to as the “Petition for Dissolution”).  One of 

the signers of the Petition for Dissolution is Petitioner herein.   

C.   

The statutory basis for such a Petition for Dissolution may be found 

in Section 375.262(1) of the Texas Local Government Code.  This statute 

requires that the District’s Board dissolve the District upon receipt of a 

written petition filed with the Board by the owners of “75 percent or more 

of the assessed value of the property in the District based upon the most 

Statutory Basis for Dissolution 

                                                                                                                                                             
District’s special assessments are single-family detached residential, duplexes, triplexes, 
quadraplexes, condominiums, municipalities, counties, other political subdivisions, 
entities exempt from federal income tax under Section 501(c)(3) of the Internal Revenue 
Code, public utilities, and recreational property or scenic use property that meets the 
requirements of Section 375.163, Texas Local Government Code. 
3Although MMD has the statutory authority to impose—in addition to special 
assessments— ad valorem taxes, impact fees, sales and use taxes, none of those types of 
taxes or fees are involved in this dispute.  TEXAS SPECIAL DISTRICT LOCAL LAWS CODE, 
Chapter 3878.201.  
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recent certified county property tax rolls.”4  These Petitions, when added 

together, constituted more than 75% of the assessed value of all of the 

commercial properties within MMD.  Moreover, these Petitions, when 

added together, constituted more than 75% of the assessed value of the 

commercial property in the District based upon the most recent certified 

county property tax rolls. 

D.   

Petitioner’s live pleadings and summary judgment response alleged 

that the 75 percent threshold statutory requirement was satisfied by the 

Petition for Dissolution, thereby creating an unconditional and mandatory 

ministerial duty for Respondent MMD to dissolve.  Petitioner reached this 

conclusion by interpreting the statutory threshold requirement to require 

the total assessed value of the commercial property owners who actually 

signed the Petition to be included within the numerator of the calculation, 

Basis for dispute 

 i.  Petitioner’s Interpretation 

                                                 
4 Section 375.262(1) uses the term “shall dissolve.”  According to Section 311.016(2) of 
the Texas Government Code, commonly referred to as the Code Construction Act, 
“shall” means the imposition of a “duty.”  
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while the denominator of the calculation would include the total combined 

value of all the commercial property owners within the District.   

 ii.  Respondents’ Interpretation 

Respondents disagree with what is supposed to be included in the 

denominator for the 75 percent threshold calculation.  More specifically, 

Respondents take the position that the 75 percent threshold requirement 

requires the inclusion—irrespective of whether a particular property 

within the geographical boundaries of the District may be specially 

assessed by the District or not—of the total value of all of the properties 

wherever located in the District.  On November 14, 2011, MMD adopted an 

Order and refused to dissolve.  App. 4.  This lawsuit followed that refusal.   

 iii. The Court of Appeals Decision  
 
The Court of Appeals adopted the logic and reasoning asserted by 

Respondents, thereby necessitating the filing of this Petition for Review.   

Petitioner Hawthorne’s declaratory judgment lawsuit sought 

declaratory relief against Respondent MMD and also asserted ultra vires 

claims against certain governmental officials acting on behalf of MMD.  In 

SUMMARY OF THE ARGUMENT 
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order to overcome an assertion of governmental immunity by MMD, 

Petitioner Hawthorne sought to declare a specific order adopted by the 

District to be void.   In addition, Petitioner sought to avoid immunity by 

asserting ultra vires claims against the other Respondents, who are 

governmental officials.  The Trial Court agreed, and denied Respondents’ 

attempts to dismiss the case on governmental immunity grounds.   

The Court of Appeals confused these similar but unique concepts 

when it attempted to analyze whether governmental immunity should 

deprive the Trial Court of jurisdiction.  For example, when the Court of 

Appeals analyzed whether Respondent MMD was immune from 

Hawthorne’s suit, it improperly focused on how to interpret the language 

of the Dissolution Statute rather than acknowledging that Petitioner’s suit 

also sought a declaration of the District’s November 14, 2011 Order.  This 

Court has held on multiple occasions that the Declaratory Judgments Act 

waives a governmental entity’s immunity in an action against the District 

for a declaration construing an ordinance.  Petitioner’s lawsuit against 

MMD specifically sought a declaration that the District’s November 14, 

2011 Order—which is an ordinance adopted and passed by the District—
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was void.  The Court of Appeals failed to recognize that this portion of 

Petitioner’s claim was to construe the District’s own Order.  To the 

contrary, the Court of Appeals misdirected their analysis towards whether 

Hawthorne’s claims sought construction of Section 375.262 of the Texas 

Local Government Code.  Finding that “Hawthorne seeks far more than 

construction of Section 375.262; he seeks relief for the District’s actions 

under this section…”, see CA Op. at page 14, the Court committed error.  

This is not, as characterized by the Court of Appeals in a single sentence in 

its thirty page opinion, solely an action complaining about the District’s 

actions under Section 375.262.   To the contrary, this is also an action 

seeking to construe the District’s Order as void, and, in order to enforce 

such a ruling against all necessary parties, joinder of the District was 

required and immunity from suit was waived.  

The Court of Appeals also erred when it sought to decide whether 

any of Hawthorne’s ultra vires claims against the District’s Board Members 

should survive.  Indeed, no governmental immunity exists for a claim 

brought under the “ultra vires” exception to sovereign and/or 

governmental immunity.  As explained in City of El Paso v. Heinrich, 284 
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S.W.3d 366, 369-76 (Tex. 2009), the ultra vires exception allows a plaintiff to 

sue a state official in his official capacity, thereby binding the State through 

its agent, for prospective injunctive and/or declaratory relief to restrain the 

official from violating statutory or constitutional provisions.  It is for this 

reason that Petitioner sued the Respondent Board Members and 

Respondent Calderon in their respective official capacities for MMD.   

In evaluating whether any governmental officials failed in their 

refusal to dissolve the District, the Court of Appeals misinterpreted the 

75% threshold contained within Section 375.262(1) of the Texas Local 

Government Code, the Dissolution Statute.  At the outset of its analysis, the 

Court of Appeals correctly acknowledges and concedes that the canons of 

statutory construction forbid the gratuitous inclusion of words specifically 

omitted from the statute.  But ultimately the Court elects to insert the word 

“all” into the statutory language, thereby violating the prohibition stated 

above and radically altering the Dissolution Statute’s plane meaning and 

effect.  More specifically, the Court of Appeals determined that the phrase, 

“the assessed value of the property in the district,” should not mean the 

combined value of all of the properties in the district which had been 
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assessed by MMD.  Instead, the phrase was interpreted as meaning “the 

assessed value of all the property in the district.”  By improperly adding 

the word “all”, the Court of Appeals turned the logic and intent of the 

Dissolution Statute on its head.  By improperly inserting the word “all” in 

the statute, this phrase now must refer to “all” of the property located 

physically within the boundaries of the District, irrespective of what type 

of property, irrespective of whether such property was exempt from 

special assessment by the District, and irrespective of the fact that such 

property was not in fact assessed by the District.  Such a tortured reading 

of the statute cannot be ignored.  If not corrected by this Court, no longer 

will any aggrieved commercial property owners—who are the only 

taxpayers under this statutory scheme to bear the brunt of the District’s 

“Special Assessments”—band together politically and force the 

management district to dissolve.   

As stated before the Trial Court, the combined total of all of the 

properties within the District at the time the Petition for Dissolution was 

submitted was approximately 4 billion dollars, while the combined total of 

all of the commercial properties within the District was approximately 1 
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billion dollars.  (4 RR  49).  Thus, as a matter of simple mathematical 

calculation, even if 100% of all of the commercial property owners signed a 

petition to dissolve, applying the Court of Appeals’ interpretation of the 

denominator would only result in a mere 25% of the total property in the 

District.  Simply put, the only properties subject to assessment taxation by 

the District—commercial properties—would never be able to reach the 75 

percent threshold needed to dissolve the District by them alone.  Petitioner 

asserts that the Court of Appeals’ interpretation of the 75 percent threshold 

violates well-settled canons of statutory construction by inserting words 

which were not chosen by the Legislature and by rendering meaningless 

the Dissolution Petition by making it mathematically impossible for 

aggrieved commercial property owners to dissolve the District by them.   

For these reasons, the Court of Appeals’ dismissal of Petitioner 

Hawthorne’s claims should be reversed and the Trial Court’s denial of 

Respondents’ immunity claims should be affirmed.   

I. 

ARGUMENT AND AUTHORITIES 

 

GOVERNMENTAL IMMUNITY FROM SUIT DOES NOT 
EXIST UNDER THE FACTS AND LAW OF THIS CASE 

Petitioner Hawthorne’s declaratory judgment lawsuit sought 
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declaratory relief against Respondent MMD and also asserted ultra vires 

claims against certain governmental officials acting on behalf of MMD.  In 

order to overcome an assertion of governmental immunity by MMD, 

Petitioner Hawthorne sought to declare a specific order adopted by the 

District to be void.  App. 4.  In order to overcome an assertion of 

governmental immunity by the other Respondents, who are governmental 

officials, Petitioner Hawthorne sought to assert ultra vires claims on the 

basis that these officials had a mandatory and ministerial duty to dissolve 

the District.  The Trial Court agreed, and denied Respondents’ attempts to 

dismiss the case on governmental immunity grounds.   

The Court of Appeals confused these similar but unique concepts 

when it attempted to analyze whether governmental immunity should 

deprive the Trial Court of jurisdiction.  For example, when the Court of 

Appeals analyzed whether Respondent MMD was immune from 

Hawthorne’s suit, it improperly focused on how to interpret the language 

of the Dissolution Statute rather than acknowledging that Petitioner’s suit 

also sought a declaration of the District’s November 14, 2011 Order.  

Although it is generally true that governmental immunity protects MMD 
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from lawsuits for money damages, this Court has held on multiple 

occasions that the Declaratory Judgments Act waives a governmental 

entity’s immunity in an action against the District for a declaration 

construing an ordinance.  Petitioner’s lawsuit against MMD specifically 

sought a declaration that the District’s November 14, 2011 Order—which is 

an ordinance adopted and passed by the District—was void.  App. 4.  The 

Court of Appeals failed to recognize that this portion of Petitioner’s claim 

was to construe the District’s own order.  To the contrary, the Court of 

Appeals misdirected their analysis towards whether Hawthorne’s claims 

sought construction of Section 375.262 of the Texas Local Government 

Code.  Finding that “Hawthorne seeks far more than construction of 

Section 375.262; he seeks relief for the District’s actions under this 

section…”, see App. 1 at page 14, the Court committed error.  This is not, as 

characterized by the Court of Appeals in a single sentence in its thirty page 

opinion, solely an action complaining about the District’s actions under 

Section 375.262.   To the contrary, this is also an action seeking to construe 

the District’s Order as void, and, in order to enforce such a ruling against 

all necessary parties, joinder of the District was required and immunity 



16 

 

from suit was waived.  

A. 

 

The Declaratory Judgments Act Contains a Waiver of 
Immunity From Suit  

The Texas Declaratory Judgments Act contains a waiver of immunity 

from suit.  City of El Paso v. Heinrich, 284 S.W. 3d 366, 372  (Tex. 2009).  If a 

party joins a governmental entity and seeks a declaration that an ordinance 

or statute is invalid, based on either constitutional or even 

nonconstitutional grounds, immunity from suit is waived5

                                                 
5 The void and illegal tax assessments and District Orders challenged by Petitioner in 
this lawsuit are the legislative equivalent of a municipal ordinance or a state statute.   

.  City of Elsa v. 

M.A.L., 226 S.W.3d 390, 391-92 (Tex. 2007); Heinrich, 284 S.W. 3d at 373, n. 6; 

Lakey v. Taylor ex rel. Shearer, 278 S.W. 3d 6, 15 (Tex. App.—Austin 2008, no 

pet.); City of Beaumont v. Bouillion, 896 S.W. 2d 143, 148-49 (Tex. 1995).  

Likewise, if a party joins a governmental entity and seeks a declaration 

construing an ordinance or statute, immunity from suit is waived.  Tex. 

Lottery Comm’n v. First State Bank of DeQueen, 325 S.W. 3d 628, 634 (Tex. 

2010), Heirnrich, 284 S.W. 3d at 373, n.6; Tex. Educ. Agency v. Leeper, 893 

S.W.2d 432, 445-46 (Tex. 1994).  By its live pleading, Petitioner asserts 

claims under this Act against each of the Respondents.  With respect to 
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Respondent MMD, this entity is a necessary party to Petitioner’s claim for 

declaratory relief which seeks a judicial declaration that MMD’s November 

14, 2011 Order is void.   

B. 

 

Suits Against a State Official Acting Without Legal 
or Statutory Authority are not Barred by 
Governmental Immunity 

Although it is generally true that governmental immunity protects 

MMD from lawsuits for money damages, an action against the District to 

determine or protect a private party’s rights against a state official who has 

acted without legal or statutory authority is not a suit against MMD that 

governmental immunity would bar.  Tex. Nat. Res. Conservation Comm’n v. 

IT-Davy, 74 S.W.3d 849, 853 (Tex. 2002).  And “while governmental 

immunity generally bars suits for retrospective monetary relief, it does not 

preclude prospective injunctive remedies in official-capacity suits against 

government actors who violate statutory or constitutional provisions.”  

City of El Paso v. Heinrich, 284 S.W.3d 366, 369-76 (Tex. 2009).   Accordingly, 

governmental immunity does not preclude prospective equitable remedies 

in official-capacity suits against government actors who have violated 

statutory and constitutional provisions, by acting without legal authority, 
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and by failing to perform a purely ministerial act.  Heinrich, 284 S.W.3d at 

372-73.  Of significance, suits to require state officials to comply with the 

law and the constitution are not prohibited, even if a declaration to that 

effect compels the payment of money.  Id. at 372.  Thus, to the extent this 

Court rules that neither MMD nor its officials have the authority to spend 

previously-collected tax assessments which remain unspent; such monies 

should be reimbursed to the taxpayers who paid them.  

C. 

 

Ultra Vires Suits Constitute an Exception to    
Governmental Immunity 

The Court of Appeals also erred when it sought to decide whether 

any of Hawthorne’s ultra vires claims against the District’s Board Members 

should survive.  Indeed, no governmental immunity exists for a claim 

brought under the “ultra vires” exception to sovereign and/or 

governmental immunity.  By its live pleadings, Petitioner asserts that no 

governmental immunity exists for a claim brought under the “ultra vires” 

exception to sovereign and/or governmental immunity.  As explained in 

City of El Paso v. Heinrich, 284 S.W.3d 366, 369-76 (Tex. 2009), the ultra vires 

exception allows a plaintiff to sue a state official in his official capacity, 

thereby binding the State through its agent, for prospective injunctive 
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and/or declaratory relief to restrain the official from violating statutory or 

constitutional provisions. Suits to require state officials to comply with 

statutory or constitutional provisions are not prohibited by sovereign 

immunity, even if a declaration to that effect compels the payment of 

money.  To fall within this ultra vires exception, a suit must not complain 

of a government officer's exercise of discretion, but rather must allege, and 

ultimately prove, that the officer acted without legal authority or failed to 

perform a purely ministerial act.  City of El Paso v. Heinrich, 284 S.W. 3d 366, 

373 n.6 (Tex. 2009).  Sovereign and/or governmental immunity does not 

bar such a suit because, in concept, acts of state officials that are not 

lawfully authorized are not considered to be acts of the State.  Thus, the 

remedy of compelling such officials to comply with the law, while binding 

on the State, does not attempt to exert control over the State, but instead 

attempts to reassert the control of the State.  It is for this reason that 

Petitioner sued the Board Respondents and Respondent Calderon in their 

respective official capacities for MMD.   

D. 

 

The Dissolution Claim Has Merit And Invoked The 
Trial Court’s Subject Matter Jurisdiction 
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The interpretation of the method by which the dissolution percentage 

should be calculated under the applicable state statute is a question of law 

and can and should be reviewed de novo by this Court.  Petitioner’s live 

pleadings and summary judgment response alleged that the 75 percent 

threshold statutory requirement was satisfied by the Petition for 

Dissolution, thereby creating an unconditional and mandatory ministerial 

duty for Respondent MMD to dissolve.  Petitioner reached this conclusion 

by interpreting the statutory threshold requirement to require the total 

assessed value of the commercial property owners who actually signed the 

Petition to be included within the numerator of the calculation, while the 

denominator of the calculation would include the total combined value of 

all the commercial property owners within the District.   

Petitioner’s interpretation is supported by the temporal and textual 

differences between Section 3878.204(2) of the Texas Special District Local 

Laws Code (the “Assessment Statute”), Section 375.262(1) of the Texas 

Local Government Code (the “Dissolution Statute”), and Section 375.0226

                                                 
6 The Court of Appeals’ reliance on Section 375.022 of the Texas Local 

Government Code is, in any event, misplaced, as that Section was superseded by the 
Special Laws enacted both the East District and the West District of the now-combined 
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of the Texas Local Government Code (the “Creation Statute”).  The 

language used in the Assessment Statute is “at least 25 owners of real 

property in the district that will be subject to the assessment….”  This 

“forward-looking” language makes sense, because the subject matter 

contemplated in the Assessment Statute is the empowerment of a District 

to make a special assessment in the future.  Thus, the pool from which the 

25 persons must come is the group of property owners who own properties 

that will be eligible to pay the District’s special assessments—in other 

words, the owners of commercial properties.  By contrast, the Dissolution 

Statute is “backward-looking,” in that the attempted dissolution occurs 

after the creation of the District and after the special assessments of the 

District have already been imposed.  Thus, it makes sense to refer to 75 

percent or more of the assessed value of the property 

                                                                                                                                                             
MMD.  This particular statute, therefore, is immaterial to the analysis.   

in the District rather 

than 75 percent or more of the assessed value of the property subject to 

assessment.  Simply put, by the time dissolution is contemplated, special 

assessments will have already been made and that is why the statute is 

phrased in the past tense, e.g., the assessed value of the property in the 
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District.  Since the only properties which may be assessed are commercial 

properties, it is unnecessary for the Legislature to have added the words 

“subject to assessment,” as such wording would be duplicative, confusing 

and mere surplusage.  Finally, the language in the Creation Statute of “the 

owners of a majority of the assessed 

The Court of Appeals misinterpreted the 75% threshold contained 

within Section 375.262(1) of the Texas Local Government Code, the 

Dissolution Statute.  At the outset of its analysis, the Court of Appeals 

correctly acknowledges and concedes that the canons of statutory 

construction forbid the gratuitous inclusion of words specifically omitted 

from the statute.  See, e.g., Epco Holdings, Inc. v. Chicago Bridge & Iron Co., 

352 S.W.3d 265, 269-70 (Tex. App. –Houston [14th Distr.] 2011, pet dism’d).  

But ultimately the Court elects to insert the word “all” into the statutory 

value of the real property,” likewise 

makes perfect sense.  At the creation stage, no assessments have occurred, 

and the only assessed properties at this point are properties assessed by 

Harris County.  Thus, all three statutes peacefully co-exist and support—

rather than oppose—Petitioner’s interpretation of the denominator for 

calculating the 75 percent statutory threshold for dissolution.   
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language, thereby violating the very prohibition cited above and radically 

altering the Dissolution Statute’s plane meaning and effect.  More 

specifically, the Court of Appeals determined that the phrase, “the assessed 

value of the property in the district,” should not mean the combined value 

of all of the properties in the district which had been assessed by MMD.  

Instead, the phrase was interpreted by the Court of Appeals as meaning 

“the assessed value of all the property in the district.”  By improperly 

adding the word “all”, the Court of Appeals turned the logic and intent of 

the Dissolution Statute on its head, and rendered a statutory provision 

entirely meaningless.  Id.  Indeed, by improperly inserting the word “all” in 

the statute, this phrase now must refer to “all” of the property located 

physically within the boundaries of the District, irrespective of what type 

of property, irrespective of whether such property was exempt from 

special assessment by the District, and irrespective of the fact that such 

property was not in fact assessed by the District.  Such a tortured reading 

of the statute cannot be ignored.  If not corrected by this Court, no longer 

will any aggrieved commercial property owners—who are the only 

taxpayers under this statutory scheme to bear the brunt of the District’s 
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“Special Assessments”—band together politically and force the 

management district to dissolve.   

The Court of Appeals also erred when it interpreted the “assessed 

value” in §375.262(1) to include any type of assessment, including not only 

a “Special Assessment” issued by MMD, but also including all other 

assessments issued by any other authority, including ad valorem property 

taxes, school district taxes, or any other conceivable taxes.  The statute that 

specifically created the West District is Tex. Spec. Dist. Code, Chapter 

3878.  Throughout this Chapter, the legislature makes it abundantly clear 

that there is a difference between “Special Assessments” and any other 

types of taxes.   The following are but a few examples: (1) §3878.005—“the 

district’s right to impose and collect an assessment or tax”; (2) §3878.155—

describing an entity’s ability to make a payment in lieu of taxes on the real 

property otherwise subject to ad valorem taxation; (3) §3878.201—“[t]he 

District may impose, assess, charge or collect an assessment, an ad 

valorem tax, an impact fee…”;  and (4) §3878.206—“[t]he lien is effective 

from the date of the board’s resolution imposing the assessment until the 

date the assessment is paid.  The board may enforce the lien in the same 
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manner that the board may enforce an ad valorem tax lien against real 

property”.  (emphasis added).  Accordingly, the most reasonable 

interpretation of “assessed value” in §375.262(1) is in reference to a 

management district’s “Special Assessments”—not other types of taxes 

which have not been imposed and/or cannot be imposed by MMD.  

The Court of Appeals also erred by relying upon the “subject to 

assessment” language contained within Section 375.262(2).  That section 

refers to “surface area,” which, by definition would necessarily include 

property within the District which had not and could not be assessed.  

Thus, it was necessary to exclude all exempt properties in order to confine 

the scope of 375.262(2) to only property subject to assessment.  Such is not 

the case with 375.262(1), as the natural and ordinary meaning of “assessed 

value” refers to properties actually assessed by MMD.  Adding the phrase 

“subject to assessment” would be mere surplusage.  As stated before the 

Trial Court, the combined total of all of the properties within the District at 

the time the Petition for Dissolution was submitted was approximately 4 

billion dollars, while the combined total of all of the commercial properties 

within the District was approximately 1 billion dollars.  (4 RR  49).  Thus, as 
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a matter of simple mathematical calculation, even if 100% of all of the 

commercial property owners signed a petition to dissolve, applying the 

Court of Appeals’ interpretation of the denominator would only result in a 

mere 25% of the total property in the District.  Simply put, the only 

properties subject to assessment taxation by the District—commercial 

properties—would never be able to reach the 75 percent threshold needed 

to dissolve the District by them alone.  To countenance the Court of 

Appeals’ interpretation would be to render a statutory provision entirely 

meaningless.  Epco Holdings, Inc. v. Chicago Bridge & Iron Co., 352 S.W.3d 

265, 269-70 (Tex. App. –Houston [14th Distr.] 2011, pet dism’d).   

PRAYER 

For all of the above reasons, Petitioners ask the Court to grant this 

Petition for Review and to reverse the judgment rendered by the Court of 

Appeals and affirm the order of the Trial Court.  
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HARRIS COUNTY, TEXAS 
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ORDER 

On Friday, January 18, 2013, this Court conducted an oral hearing on 
Defendants' Motion for Summary Judgment. After considering the Motion, the 
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all exhibits and evidence in support of Plaintiff s Response, as well as oral 
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Defendants' Motion for Summary Judgment with respect to jurisdictional 
grounds only is DENIED. 

Although Defendants' Motion for Summary Judgment includes evidence 
and issues beyond subject matter jurisdiction, the sale and exclusive issue that the 
Court is ruling on at this time is subject matter jurisdiction. Additionally, 
Defendants' Motion for Summary Judgment includes two affidavits signed by 
David Hawes (see Exhibit 2 and Exhibit 3 of Appendix in support of Defendants' 
Motion for Summary Judgment). By prior ruling of the Court on December 7, 
2012, neither affidavit was considered by the Court in this ruling and should not be 
considered part of the Appendix. 
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O P I N I O N  

This is an appeal from the trial court’s denial of a summary judgment motion 

based on governmental immunity.
1
  The Montrose Management District (the 

District), the Public Officials,
2
 and Executive Director Bill Calderon (collectively, 

the Appellants) assert that the trial court erred in denying their summary judgment 

motion on several grounds.  In their first issue, which contains several sub-issues, 

the Appellants assert the trial court erred in denying summary judgment on 

jurisdictional grounds to the District.  In its first sub-issue, the District contends 

that 1620 Hawthorne, Ltd. failed to establish that the District waived its immunity 

from suit because no waiver of immunity exists for complaints about the District’s 

application of and actions under the Texas Local Government Code provision 

regarding dissolving the District or for any challenge to this provision’s 

constitutionality.  Second, the District asserts that Hawthorne did not prove that the 

District waived immunity from suit based on Hawthorne’s complaint that the 

assessment order adopted by the West Montrose Management District (the West 

District) is void because it was not signed by the requisite number of petitioners.  

The District also argues that Hawthorne’s contention that neither the West District 

nor the East Montrose Management District (the East District) complied with the 

provision of the Local Government Code establishing the areas eligible for the 

                                                      
1
 See Tex. Civ. Prac. & Rem. Code Ann. § 51.014(a)(8) (permitting an interlocutory 

appeal of the denial of a jurisdictional plea based on an assertion of governmental immunity.  

When the record does not contain an order granting or denying a plea to the jurisdiction, but does 

include an order denying a motion for summary judgment in which the movant challenged the 

trial court’s jurisdiction, an interlocutory appeal may be taken under subsection (a)(8) 

irrespective of the selected procedural vehicle.  Thomas v. Long, 207 S.W.3d 334, 339 (Tex. 

2006).   

2
 The District’s board of directors consists of the following public officials sued in their 

official capacity only:  Calude Wynn, Randy Mitchmore, Cassie Stinson, Kathy Hubbard, Brad 

Nagar, Robert Jara, Bobby Huegel, Dana Thorpe, Lane Llewellyn, Tammy Manny, David 

Robinson, Michael Grover, and Randy Ellis. 
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creation of municipal management districts provides no basis for a waiver of 

statutory immunity. 

The Appellants assert in their second issue that the trial court erred in 

denying the Public Officials’ summary judgment on jurisdictional grounds, again 

including sub-issues.  The Public Officials assert two bases for reversing the trial 

court’s summary judgment:  (1) for the same reasons that the District is immune 

from suit, they are derivatively immune from suit, and (2) Hawthorne failed to 

establish the existence of a waiver of their immunity from suit based upon viable 

allegations of ultra vires conduct.  Finally, in their third issue, the Appellants assert 

that District Executive Director Bill Calderon is immune from suit because he is 

not a member of the District’s board with legal authority to vote on any of the 

actions about which Hawthorne complained.   

After careful review of the summary judgment evidence, we determine that 

Hawthorne has failed to establish any waiver of governmental immunity for the 

District.  Thus, the trial court lacked subject matter jurisdiction over the District.  

We likewise conclude that the trial court lacked subject matter jurisdiction over 

Calderon.  We therefore order that all of Hawthorne’s claims against the District 

and Calderon are dismissed for want of jurisdiction.  However, we conclude that 

Hawthorne raised a fact issue regarding the ultra vires conduct of the Public 

Officials related to the assessment petition.  Because we have concluded that this 

portion of Hawthorne’s case should not be dismissed, we remand this cause for 

proceedings consistent with this opinion. 

I.  BACKGROUND 

The District is a municipal management district located in the Montrose area 

of Houston.  It resulted from the 2011 consolidation of the East District, created in 
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2005,
3
 and the West District, created in 2009.

4
  The Texas Legislature created the 

East and West Districts through special legislation “to promote, develop, 

encourage, and maintain employment, commerce, transportation, housing, tourism, 

recreation, the arts, entertainment, economic development, safety, and the public 

welfare in the area of the district[s].”
5
  The Public Officials are the volunteer 

members of the District’s board of directors and Bill Calderon is its executive 

director. 

Hawthorne owns commercial property in the portion of the District formerly 

known as the West District.  In September 2011, Robert Rose, on behalf of 

Hawthorne, delivered 998 individually signed petitions for dissolution 

(collectively, the “Dissolution Petition”) to the District.  The Dissolution Petition 

from owners of property within the District subject to assessments by the District 

requested the District’s board of directors—the Public Officials—to immediately 

dissolve.  The Public Officials engaged in public and private meetings and 

ultimately determined that the Dissolution Petition did not represent the requisite 

75% of District property owners for statutory dissolution of the District—in fact, 

they determined that the validated signers to the Dissolution Petition only 

represented owners of roughly 13% of the assessed value of property within the 

District.
6
  Thus, the Public Officials refused to dissolve the District.  By order 

dated November 14, 2011, following a public meeting, the District adopted an 

                                                      
3
 See Tex. Spec. Dist. Code Ann. §§ 3843.001–.005. 

4
 See id. § 3878.001–.005.  

5
 See id. §§ 3843.003(b), 3878.003(b). 

6
 See Tex. Loc. Gov’t Code Ann. § 375.262(1) (providing that, except for limitations not 

present here, a board of directors of a municipal management district “shall dissolve the district 

on written petition filed with the board by the owners of . . . 75 percent or more of the assessed 

value of the property in the district based on the most recent certified county property tax rolls” 

(emphasis added)). 
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order finding and concluding that the Dissolution Petition was insufficient to meet 

the statutory requirement for dissolution.
7
   

Hawthorne filed suit against the District on April 5, 2012; it later amended 

its petition to add claims against the Public Officials and Calderon.  In its petition, 

Hawthorne asserted that it had “been illegally assessed and/or taxed by the 

District.”  It alleged that the 998 signers of the Dissolution Petition, “when added 

together, constituted more than 75% of the owners within [the District] who were 

subject to the assessments of [the District and] more than 75% of the assessed 

value of the property in the District based upon the most recent certified county 

property tax rolls.”  Hawthorne contended that the Appellants refused to comply 

with “their mandatory and ministerial duty to dissolve” by “interpreting the 75 

percent requirement to include the total value of all the properties of all owners of 

property, both residential and commercial, wherever located in the District.”  

Hawthorne argued that the 75% requirement for dissolution must only apply “to 

those commercial landowners who are subject to the assessment and/or tax, such 

that 75 percent of that group may petition to obliterate the existence of the District 

if they so choose.”  According to Hawthorne, if this requirement were interpreted 

any other way, it was constitutionally infirm. 

Hawthorne further asserted that the West District’s assessment order was 

void and illegal ab initio.  The West District’s board was not permitted to impose 

an assessment or finance a service or improvement project unless a written petition 

requesting the improvement or service had been filed with it.
8
  This petition must 

have been signed by “at least 25 owners of real property in the district that will be 

                                                      
7
 This order was amended and restated on February 13, 2012, after another public 

meeting. 

8
 Tex. Spec. Dist. Code Ann. § 3878.204(a). 
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subject to the assessment, if more than 25 persons own real property subject to the 

assessment in the district according to the most recent certified tax appraisal roll 

for Harris County.”
9
  Hawthorne identified three allegedly ineligible petition 

signers from the August 2009 petition that resulted in the assessment about which 

it complains. 

Finally, Hawthorne contended that, before September 1, 2011, the only areas 

eligible to become an improvement district under statutory authority were those 

that existed in “an area devoted primarily to commercial development and business 

activity inside the boundaries of a municipality.”
10

  Hawthorne alleged that neither 

the East nor the West District met these criteria because “the land within this area 

was not devoted primarily to commercial development and business activity.” 

Based on these allegations, Hawthorne asserted that it had standing as a 

“taxpayer” to bring claims for declaratory and injunctive relief against the 

Appellants that the District’s unspent tax assessments are illegal or 

unconstitutional.  Hawthorne emphasized that it was only seeking prospective 

relief:  declaratory and injunctive relief that the District does not have the authority 

to spend previously assessed and collected but not yet spent taxes.  Hawthorne 

further claimed a waiver of governmental immunity under the ultra vires exception 

to governmental immunity for the acts of the Public Officials.  Finally, it asserted a 

waiver of governmental immunity under the Texas Uniform Declaratory 

Judgments Act (UDJA)
11

 based on its constitutional claims for equal protection. 

                                                      
9
 Id. § 3878.204(b)(2). 

10
  This language is taken from section 375.021 of the Texas Local Government Code.  

This section has been repealed.  See Act of March 1, 1991, 72nd Leg., R.S., ch. 912, § 13.05, 

1991 Tex. Gen. Laws 347, 349, repealed by Act of May 23, 2011, 82nd Leg., R.S., ch. 912, § 20, 

2011 Tex. Sess. Law Serv. 2309, 2313. 

11
 Tex. Civ. Prac. & Rem. Code Ann. §§ 37.001–.011. 
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In its petition, Hawthorne sought the following declaratory relief:  (1) the 

District’s order refusing to dissolve is void on its face because the Public Officials 

wrongfully interpreted subsection 375.262(1) of the Texas Local Government 

Code; (2) the Dissolution Petition met the factual and legal requisites of this 

subsection of the Local Government Code because the signers constitute owners of 

“75 percent or more of the assessed value of property in the District based upon the 

most recent certified county property tax rolls” within the meaning of the statute; 

(3) the District has a “clear and unambiguous ministerial duty to dissolve and its 

failure to do so constitutes a clear abuse of discretion”; (4) to the extent that 

Chapter 375 of the Texas Local Government Code authorizes imposing a financial 

burden only on commercial properties to the benefit of all properties in the District, 

the law is unconstitutional in that it violates the equal protection provisions and the 

due process guarantees and due course of law provision of the federal and state 

constitutions; (5) all of the West District’s “assessments and/or taxes” that have 

been instituted since August 2009 are void and to the extent not already spent 

should be reimbursed to those who were forced to pay the illegal assessments or 

taxes; and (6) neither the East nor the West District met the criteria established 

before September 1, 2011; specifically, neither was eligible to become an 

improvement district under the law in effect at the time it was formed because it 

was not “an area devoted primarily to commercial development and business 

activity inside the boundaries of a municipality.”  

The Appellants responded with pleas to the jurisdiction, which were 

consolidated into a summary judgment motion asserting both jurisdictional and 

merits-based grounds.  In their motion, the Appellants asserted that the trial court 

lacked jurisdiction over Hawthorne’s claims for the following reasons: 
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 The District’s governmental immunity is not waived under the 

Declaratory Judgments Act for complaints about its actions 

under a statute.  The Public Officials properly interpreted 

section 375.262(1) of the Texas Local Government Code to 

mean that before the board must dissolve the District, 

petitioners must submit a petition filed by 75 percent or more of 

the assessed value of all of the property located within the 

District.  Because the Public Officials interpretation of this 

statute is “both rational and correct,” they have likewise not 

waived their governmental immunity. 

 Hawthorne failed to state a sufficiently viable constitutional 

challenge to section 375.262(1) or Chapter 375 of the Texas 

Local Government Code to waive governmental immunity.  

Hawthorne failed to allege and cannot prove that the 

Legislature could not have had any conceivably legitimate, 

debatable, or rational basis for section 375.261(1) and chapter 

375 of the Local Government Code; thus its due process and 

equal protection claims fail as a matter of law. 

 Hawthorne’s failure to serve the Attorney General with a copy 

of its pleadings challenging the constitutionality of Chapter 35 

of the Local Government Code requires dismissal of its 

constitutional claims. 

 Two of the three signatories to the West District’s assessment 

petition about which Hawthorne complains own property 

containing both commercial and residential uses.  “By virtue of 

its commercial use,” these properties are and were commercial 

property subject to assessment at the time the petition was 

submitted to the West District’s board. 

 Hawthorne did not exhaust its statutory and judicial remedies 

pursuant to Texas Local Government Code section 375.123 for 

contesting the assessments about which it complains, which 

deprives the trial court of subject matter jurisdiction over its 

request to reimburse property owners for assessments that have 

already been paid.  Likewise, Hawthorne lacks standing to 

obtain relief for any other property owners because they failed 

to exhaust statutory remedies. 

 Both the District and the Public Officials are immune from 

Hawthorne’s complaints about the formation of the District 
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because Hawthorne failed to exhaust its statutory and judicial 

remedies and section 375.021 is inapplicable to the District 

because the District was created by special legislation, not 

pursuant to Chapter 375. 

The Appellants also asserted in their summary judgment motion that the District’s 

Executive Director, Bill Calderon, is not a proper defendant to a viable ultra vires 

claim because he is not a member of the District’s board with legal authority to 

vote on any of the actions about which Hawthorne complains.  The Appellants 

further challenged the merits of Hawthorne’s suit in their motion.  However, the 

trial court notified the parties that it would only consider the jurisdictional grounds 

raised in the summary judgment motion at submission. 

In its response to the jurisdictional arguments raised in the Appellants’ 

summary judgment motion, Hawthorne asserted that the Public Officials had 

refused to dissolve the District, despite the requisite number of signers to the 

Dissolution Petition.
12

  It argued that “to interpret [subsection 375.261(1)] any 

other way[] would be to ensure that it is unconstitutional.”  Hawthorne further 

asserted that two of the three signers of the West District’s assessment petition 

owned property for which they claimed residential homestead exemptions 

according to the certified tax appraisal rolls of the Harris County Assessment 

District (HCAD) at the time of their signing of the petition.  A third signer’s 

property was designated as residential property.  Hawthorne provided some 

evidence in support of these allegations.  Hawthorne reiterated its standing and 

waiver of governmental immunity assertions alleged in its pleadings, described 

                                                      
12

 Hawthorne earlier had filed with the trial court a compact disc containing a copy of the 

“very voluminous” Dissolution Petition.  Because Hawthorne could not electronically file the 

compact disc, it informed the trial court and opposing counsel of its intent to rely upon this CD 

for purposes of its summary judgment response as if it were physically attached to the response 

as Exhibit A. 
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above, in its summary judgment response, providing legal authority in support of 

these arguments.   

Hawthorne urged that the exhaustion of remedies doctrine does not apply 

under the facts of this case because it was not complaining about the amount of the 

tax assessment, but was instead claiming that the Appellants lacked authority to 

make the assessment.  Finally, Hawthorne claimed, and provided some evidence, 

that it timely notified the Texas Attorney General of its constitutional challenge to 

Chapter 35. 

The trial court heard the summary judgment motion on January 18, 2013.  

On February 25, it denied the motion “with respect to jurisdictional grounds only.”  

It included the following clarifying language in its order denying the motion: 

Although Defendants’ Motion for Summary Judgment includes 

evidence and issues beyond subject matter jurisdiction, the sole and 

exclusive issue that the Court is ruling on at this time is subject matter 

jurisdiction. Additionally, Defendants’ Motion for Summary 

Judgment includes two affidavits signed by David Hawes (see Exhibit 

2 and Exhibit 3 of Appendix in support of Defendants’ Motion for 

Summary Judgment). By prior ruling of the Court on December 7, 

2012, neither affidavit was considered by the Court in this ruling and 

should not be considered part of the Appendix. 

From this interlocutory order, the Appellants appeal.
13

   

II.  ANALYSIS 

A. Standard of Review and Applicable Law 

A summary judgment motion challenging jurisdiction may challenge either 

the pleadings or the existence of jurisdictional facts.  See Tex. Dep’t of Parks & 

Wildlife v. Miranda, 133 S.W.3d 217, 226–27 (Tex. 2004).  When such a motion 

                                                      
13

 See Tex. Civ. Prac. & Rem. Code Ann. § 51.014(a)(8). 
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challenges the existence of jurisdictional facts, we consider relevant evidence 

submitted by the parties to resolve the jurisdictional issues raised, as the trial court 

is required to do.  See id. at 227.  If a fact question is presented by the evidence 

regarding a jurisdictional issue, then the trial court is precluded from granting 

summary judgment on the jurisdictional challenge, and fact issues will be resolved 

by the fact-finder.  Id. at 227–28.  However, if the relevant evidence is undisputed 

or fails to raise a genuine fact issue regarding the jurisdictional challenge, the trial 

court grants summary judgment as a matter of law.  Id. at 228.  We review a trial 

court’s ruling on a plea to the jurisdiction de novo.  Id. 

The District is a political subdivision of the State and retains immunity from 

suit, except where the Legislature has waived it.  See Tex. Loc. Gov’t Code Ann. 

§ 375.004(a) (municipal management districts are political subdivisions of the 

State); City of Houston v. Williams, 353 S.W.3d 128, 134 (Tex. 2011) (“When 

performing governmental functions, political subdivisions derive governmental 

immunity from the state’s sovereign immunity); see also Tooke v. City of Mexia, 

197 S.W.3d 325, 331–32 (Tex. 2006) (explaining that states can only be sued when 

they consent).  But a suit for declaratory or injunctive relief against a state official 

to compel compliance with statutory or constitutional provisions is not a suit 

against the State.  City of El Paso v. Heinrich, 284 S.W.3d 366, 370 (Tex. 2009).  

Such a suit is not barred by governmental immunity.  Id.  “To fall within this ultra 

vires exception, a suit must not complain of a government officer’s exercise of 

discretion, but rather must allege, and ultimately prove, that the officer acted 

without legal authority or failed to perform a purely ministerial act.”  Id. at 372.   

The Texas Declaratory Judgments Act contains a waiver of immunity from 

suit.  See Tex. Civ. Prac. & Rem. Code Ann. § 37.006(b); Heinrich, 284 S.W.3d at 

373 n.6.  If a party joins a governmental entity and seeks a declaration that a statute 
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or ordinance is invalid based on either constitutional or non-constitutional grounds, 

immunity from suit is waived.  See City of Elsa v. M.A.L., 226 S.W.3d 390, 391–92 

(Tex. 2007); Heinrich, 284 S.W.3d at 373 n.6; Gatesco Q.M., Ltd. v. City of 

Houston, 333 S.W. 3d 338, 347–48 (Tex. App.—Houston [14th Dist.] 2010, no 

pet.).  Similarly, if a party joins such a governmental entity and seeks a declaration 

construing an ordinance or statute, immunity from suit is waived.  See Tex. Lottery 

Comm’n v. First State Bank of DeQueen, 325 S.W.3d 628, 633–35 (Tex. 2010); 

Heinrich, 284 S.W.3d at 373 n.6; Gatesco, 333 S.W.3d at 348.  However, 

governmental immunity will bar an otherwise proper UDJA claim that has the 

effect of establishing a right to relief against a governmental entity for which the 

Legislature has not waived immunity.  See Tex. Parks & Wildlife Dep’t v. Sawyer 

Trust, 354 S.W.3d 384, 388 (Tex. 2011). 

With these principles in mind, we turn to the issues raised in this appeal. 

B. Issues Presented 

The Appellants raise three main issues and numerous sub-issues on appeal.  

The District asserts that the trial court erred in denying it summary judgment on 

jurisdictional grounds because Hawthorne failed to affirmatively establish the 

existence of an express waiver of the District’s immunity from suit for its 

requested declaratory relief that:  (1) the District dissolve under Texas Local 

Government Code subsection 375.262(1); (2) the assessment order adopted by the 

West District is void because the supporting petition was not signed by the 

requisite number of petitions; and (3) neither the East nor the West District 

complied with Texas Local Government Code section 375.021 when they formed.   

The Public Officials contend that (a) the trial court erroneously denied them 

summary judgment on jurisdictional grounds for the same reasons as it erred in 

denying the District summary judgment on jurisdictional grounds and 
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(b) Hawthorne bore the burden of not “merely claiming” that they engaged in ultra 

vires conduct to waive their immunity from suit, but that Hawthorn had to assert a 

viable claim against them by alleging facts negating their immunity from suit.  

Finally, Executive Director Calderon argues that the trial court erred in denying his 

jurisdictional challenge because he is not a member of the District’s board with 

legal authority to vote on any of the actions about which Hawthorne has 

complained.  For ease of review, we will first consider each of Hawthorne’s 

requests for declaratory relief and the relevant arguments presented by the 

Appellants.   

C. Interpretation of Subsection 375.262(1) 

Hawthorne’s first two requested declarations, as well as the first portion of 

its third, concern the interpretation of subsection 375.262(1) of the Texas Local 

Government Code: 

a) the November 14, 2011 Order of the District is void on its face due 

to the fact that the District wrongfully misinterpreted the 75 

percent requirement contained in Section 375.262(1) of the Texas 

Local Government Code to include properties assessed by other 

entities rather than just by the District itself; 

b) the Dissolution Petition met the factual and legal requisites of 

Section 375.262(1) because it constituted “75 percent or more of 

the assessed value of the property in the District based upon the 

most recent certified county property tax rolls,” within the meaning 

of that statute; [and] 

c) the District had and has a clear and unambiguous ministerial duty 

to dissolve and its failure to do so constitutes a clear abuse of 

discretion.   

We begin our analysis by noting that Hawthorne asserts that the UDJA 

waives the District’s immunity from suit.  See Tex. Civ. Prac. & Rem. Code Ann. 

§§ 37.004(a), 37.006(b); Tex. Nat. Res. Conservation Comm’n v. IT-Davy, 74 
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S.W.3d 849, 859–60 (Tex. 2002).  As noted above, the UDJA waives a 

governmental entity’s immunity for a declaration construing an ordinance or 

statute.  See Tex. Lottery Comm’n, 325 S.W.3d at 633–35.  Thus, had Hawthorne 

simply sought construction of this statute, the District’s immunity from suit likely 

would have been waived.  However, governmental immunity is not waived under 

the UDJA for complaints about a government entity’s actions under a statute.  See 

Tex. Dep’t of Transp. v. Sefzik, 355 S.W.3d 618, 622 (Tex. 2011) (“Sefzik is not 

challenging the validity of a statute; instead, he is challenging TxDOT’s actions 

under it, and he does not direct us to any provision under the UDJA that expressly 

waives immunity for his claim.”); Tex. Dep’t of Ins. v. Reconveyance Servs., Inc., 

306 S.W.3d 256, 258–59 (Tex. 2010) (per curiam) (explaining that when 

allegations and requested declarations are, substantively, ultra vires claims, the 

governmental entity retains immunity from suit, and immunity is waived only for 

the government officers in their official capacity); cf. Sawyer Trust, 354 S.W.3d at 

388 (“[S]overeign immunity will bar an otherwise proper DJA claim that has the 

effect of establishing a right to relief against the State for which the Legislature has 

not waived immunity.”).   

As to these three requested declarations, Hawthorne seeks far more than 

construction of section 375.262; he seeks relief for the District’s actions under this 

section.  Accordingly, Hawthorne has failed to establish a waiver of immunity for 

the District as to this requested relief.  See Sefzik, 355 S.W.3d at 622; Sawyer 

Trust, 354 S.W.3d at 388.  We thus sustain the District’s first issue to the extent it 

relates to these requests for declaratory relief. 

These requested declarations, however, also implicate the ultra vires 

exception to governmental immunity for the Public Officials.  As noted above, 

Hawthorne asserts that the Dissolution Petition triggers the mandatory dissolution 
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requirement of subsection 375.262(1) because it contains signatures from owners 

of 75% or more of the assessed value of property subject to assessment by the 

District.  According to Hawthorne, the Public Officials failed in their ministerial 

duty to dissolve the District when faced with the Dissolution Petition.  See 

Heinrich, 284 S.W.3d at 372 (explaining that to fall within the ultra vires 

exception, a party must allege that the public officer failed to perform a purely 

ministerial act or acted without legal authority).  There is no dispute that the 

Dissolution Petition does not contain signatures from owners of 75% or more of 

the assessed value of all property in the District. 

To determine whether the facts pleaded by Hawthorne demonstrate the ultra 

vires nature of the Public Officials’ actions in denying the Dissolution Petition, we 

necessarily must construe section 375.262 of the Texas Local Government Code.
14

  

Cf. City of Houston v. Little Nell Apartments, L.P., —S.W.3d—, 2014 WL 257977, 

at *5–6 (Tex. App.—Houston [14th Dist.] Jan. 23, 2014) (construing city 

ordinance to determine whether facts pleaded demonstrated public official acted in 

ultra vires manner); McLane Co. v. Strayhorn, 148 S.W.3d 644, 650 (Tex. App.—

Austin 2004, pet. denied) (“Therefore, to determine whether McLane may maintain 

its declaratory judgment suit against the Comptroller, we must decide whether the 

Comptroller validly exercised her discretion or acted outside her legal authority in 

in refusing to accept the letter of credit, which in turn requires us to construe [Tex. 

Tax Code Ann.] section 154.051.”).   

                                                      
14

 Although we must construe this statute to determine whether the Public Officials’ 

action in denying the Dissolution Petition constitutes an ultra vires claim, in these particular 

requested declarations Hawthorne is not challenging the validity of the statute.  Cf. Tex. Lottery 

Comm’n, 325 S.W.3d at 633–34 (“In Heinrich we distinguished between claims seeking 

declaratory relief in an ultra vires suit, which must be brought against governmental officials, 

and suits challenging the validity of an ordinance or statute[, which require the relevant 

governmental entities be made parties].”).   
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When interpreting a statute, our primary objective is to give effect to the 

Legislature’s intent.  Epco Holdings, Inc. v. Chicago Bridge & Iron Co., 352 

S.W.3d 265, 269–70 (Tex. App.—Houston [14th Dist.] 2011, pet. dism’d); see 

Tex. Gov’t Code Ann. § 312.005.  We look to the statute’s plain meaning because 

we presume the Legislature intends the plain meaning of its words.  Epco 

Holdings, Inc., 352 S.W.3d at 270.  ‘“We presume that the Legislature chooses a 

statute’s language with care, including each word chosen for a purpose, while 

purposefully omitting words not chosen.”’ Id. (quoting TGS–NOPEC Geophysical 

Co. v. Combs, 340 S.W.3d 432, 439 (Tex. 2011)).  Every word in a statute is 

presumed to have been used for a purpose; each sentence, clause and word is to be 

given effect if reasonable and possible.  Id. (quoting Tex. Workers’ Comp. Ins. 

Fund v. Del Indus., Inc., 35 S.W.3d 591, 593 (Tex. 2000)).  Thus, we should not 

adopt a construction that renders a statutory provision meaningless.  Id. 

Section 375.262, entitled “Dissolution by Petition by Owners,” provides as 

follows: 

Except as limited by [a section inapplicable here], the board shall 

dissolve the district on written petition filed with the board by the 

owners of: 

(1) 75 percent or more of the assessed value of the property in 

the district based on the most recent certified county 

property tax rolls; or 

(2) 75 percent or more of the surface area of the district, 

excluding roads, streets, highways, utility rights-of-way, 

other public areas, and other property exempt from 

assessment under Sections 375.161 [certain residential 

property], 375.163 [recreational, park, or scenic use 

property], and 375.164 [residential property exempted from 

the board], according to the most recent certified county 

property tax rolls. 

Tex. Loc. Gov’t Code Ann. § 375.262.   
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The Public Officials assert that their decision to deny the Dissolution 

Petition was correct because it was based on the plain language of subsection 

375.262(1).  According to the Public Officials, this subsection mandates that, 

before a board must dissolve a district, petitioners must submit a petition filed by 

the owners of 75% or more of the assessed value of all property located within the 

district according to the most recent certified county property tax roll.  Hawthorne, 

on the other hand, asserts that the 75% requirement referred to in subsection 

375.262(1) must refer only to the value of property subject to assessment by the 

District.  Otherwise, according to Hawthorne, the commercial property owners in 

the District alone would never be able to dissolve it because the total value of their 

property within the District is well below the 75% threshold. 

We agree with the Public Officials’ interpretation of subsection 375.262(1).  

The Legislature’s decision to exclude any language in subsection 375.262(1) 

stating that only “property subject to assessment” should be included in the 

calculation of the required percentage of “the assessed value of the property in the 

district” demonstrates that language and concept was omitted for a reason.  See 

Combs, 340 S.W.3d at 439 (stating that Legislature purposefully omits words in a 

statute not chosen); Epco Holdings, Inc., 352 S.W.3d at 270.  As excerpted above, 

subsection 375.262(2), which authorizes dissolution based upon a petition signed 

by owners of 75% of “the surface area of the district” expressly excludes from the 

calculation property “exempt from assessment.”  If the Legislature had intended 

for the formula in subsection 375.262(1) to refer only to property subject to 

assessment in the District, it knew how to say so, as subsection 375.262(2) aptly 

demonstrates.  See Combs, 340 S.W.3d at 439; In re Smith, 333 S.W.3d 582, 586 

(Tex. 2011) (explaining that courts should consider it a “fair assumption that the 

Legislature tries to say what it means, and therefore the words it chooses should be 
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the surest guide to legislative intent”) (internal quotations omitted); see also 

Morrison v. Chan, 699 S.W.2d 205, 208 (Tex. 1985) (“Every word excluded from 

a statute must be presumed to have been excluded for a reason.”).   

This interpretation is bolstered by the language used in Texas Local 

Government Code section 375.022, which provides for the creation of a municipal 

management district (MMD) by petition.  This section provides that, to create an 

MMD, the Texas Commission on Environmental Quality must receive a petition 

signed by “the owners of a majority of the assessed value of the real property in the 

proposed district, according to the most recent certified county property tax rolls.”  

Tex. Loc. Gov’t Code Ann. § 375.022(a), (b)(1).  Before an MMD is created, there 

is no property “subject to assessment.”  Thus, in this section, “assessed value” 

must refer to the value of all property in the proposed MMD.  The use of this 

identical phrase later in the statutory scheme when describing how an MMD may 

be dissolved by petition supports the Public Officials’ interpretation of subsection 

375.262(1).
15

 

Because there is no dispute that the Dissolution Petition was not supported 

by signatures from owners of 75% of the assessed value of the property in the 

District, the Public Officials did not have a ministerial duty to dissolve the District.  

Id. § 375.262(1).  Thus, Hawthorne’s asserted facts do not support a claim of ultra 

vires action by the Public Officials.  As to the declarations excerpted above, 

                                                      
15

 Accord Tex. Spec. Distr. Code Ann. § 3843.204 (providing that the East District’s 

board may not impose an assessment or finance a service or improvement project unless a 

petition signed by “the owners of a majority of the assessed value of the real property in the 

district or in the area of the district that will be subject to the assessment” or “at least 25 persons 

who own real property in the district or the area of the district that will be subject to the 

assessment” (emphasis added)); id. § 3878.204 (similarly stating that, before the West District’s 

board of directors may impose an assessment or finance a service project, they must receive a 

petition signed by “the owners of a majority of the assessed value of real property in the district 

subject to assessment” or “at least 25 owners of real property in the district that will be subject to 

the assessment” (emphasis added)). 
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Hawthorne is not seeking declaratory relief against state officials failing to perform 

a ministerial act.  See Heinrich, 284 S.W.3d at 372 (providing that if a plaintiff 

alleges only facts demonstrating acts within a public official’s legal authority or 

discretion, the claim seeks to control state action and is barred by sovereign 

immunity).  Hawthorne may not maintain these claims for declaratory relief 

against them.   

For the foregoing reasons, Hawthorne has failed to establish either a waiver 

of governmental immunity or alleged an ultra vires act regarding the following 

declaratory relief: 

a) the November 14, 2011 Order of the District is void on its face due 

to the fact that the District wrongfully misinterpreted the 75 

percent requirement contained in Section 375.262(1) of the Texas 

Local Government Code to include properties assessed by other 

entities rather than just by the District itself; 

b) the Dissolution Petition met the factual and legal requisites of 

Section 375.262(1) because it constituted “75 percent or more of 

the assessed property in the District based upon the most recent 

certified county property tax rolls,” within the meaning of that 

statute; [and] 

c) the District had and has a clear and unambiguous ministerial duty 

to dissolve and its failure to do so constitutes a clear abuse of 

discretion.   

To the extent the trial court determined otherwise in its summary judgment order, 

it erred.  We thus sustain in part the Appellants’ first and second issues. 

D. Constitutional Claims for Relief 

In two of its requests for declaratory relief, Hawthorne asks that the court 

declare that section 375.262(1) and Chapter 375 of the Local Government Code are 

unconstitutional, both facially and as applied to it.  Specifically, Hawthorne seeks 

declarations that  
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the taxation of only commercial property owners, whether referred to 

as a tax or as an assessment, coupled with the fact that those burdened 

by the tax cannot dissolve the taxing authority because of the 75 

percent rule, is in violation of the equal protection provisions of both 

the Texas and United States Constitutions, e.g., Article III, Section 1 

of the Texas Constitution and Amendment XIV of the United States 

Constitution, and also is a violation of the substantive due process 

guarantees found in the 5th and 14th Amendments to the United 

States Constitution and the due course of law provision of Article 1, 

Section 19 of the Texas Constitution[.] 

The facts Hawthorne alleges in support of its constitutional claims are the 

following: 

It is not reasonable to assume that non-commercial owners of real 

property and improvements within the District, who reap the benefits 

of the assessment and/or tax expenditures but do not have to pay for 

any services or improvements, will be inclined to dissolve the District.  

Their motivation is exactly the opposite—they will want to keep the 

District alive and continue to enjoy the free services and 

improvements windfall created by the Texas Legislature. 

[W]hen understood in this context, it is obvious that dissolution 

must be an option to those commercial landowners who are subject to 

the assessment and/or tax, such that 75 percent of that group may 

petition to obliterate the existence of the District if they so choose.  

Indeed, [the District]’s own website and official records admit that it 

has no legal authority whatsoever to assess any property owners other 

than commercial property owners.  For example, the District has 

admitted that the property subject to assessment will solely be the land 

and improvements of the commercial property owners within the 

boundaries of the District.  The District has further admitted that the 

following property will be exempt from assessment:  single-family 

detached residential, duplexes, triplexes, quadraplexes, 

condominiums, municipalities, counties, other political subdivisions, 

etc. 

Thus, the fact that the District may not assess and/or tax non-

commercial property owners is not even subject to legitimate debate, 

as the Texas Legislature has clearly specified that the [District] may 

not assess any land or improvements unless owned by commercial 
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property owners.  [I]t is obvious that the 75 percent threshold clearly 

and unambiguously relates to 75 percent of the assessed value of the 

commercial properties within the District who have been assessed by 

the District, not by 75 percent of the owners within the geographical 

boundaries of the District who are not (and cannot ever legally be) 

assessed by the District but have been assessed by other 

instrumentalities of government, such as an ad valorem tax by Harris 

County.  [Hawthorne] alleges that, to interpret this law any other way, 

would be to ensure that it is unconstitutional. 

As noted above, when a party joins a governmental entity and seeks a 

declaration than a statute is invalid based on constitutional grounds, immunity 

from suit is waived.  Gatesco, 333 S.W.3d at 347–48.  But we must presume the 

constitutionality of the statute challenged here, and Hawthorne bears the burden of 

proving it unconstitutional.  See Alobaidi v. Univ. of Tex. Health Sci. Ctr. at 

Houston, 243 S.W.3d 741, 756–47 (Tex. App.—Houston [14th Dist.] 2007, pet. 

denied) (determining, in a plea to the jurisdiction, whether certain section of the 

Texas Labor Code violate the equal protection clauses of the state and federal 

constitutions).  If the plaintiff fails to plead a viable claim, a governmental 

defendant remains immune from suit for an alleged constitutional violation.  See 

Andrade v. NAACP of Austin, 345 S.W.3d 1, 10–12 (Tex. 2011).   

We analyze equal protection challenges under the state constitution in the 

same way as those under the federal constitution.  Bell v. Low Income Women of 

Tex., 95 S.W.3d 253, 266 (Tex. 2002).  Like the United States constitution, the 

equal protection clause of the Texas constitution directs governmental actors to 

treat all similarly situated persons alike.  Sanders v. Palunsky, 36 S.W.3d 222, 

224–25 (Tex. App.—Houston [14th Dist.] 2001, no pet.) (citing City of Cleburne v. 

Cleburne Living Ctr., 473 U.S. 432, 439, (1985)).  Where, as here, neither a 

suspect classification nor a fundamental right is involved, the challenged law 

survives constitutional scrutiny if it is rationally related to a legitimate government 
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purpose.  See Romer v. Evans, 517 U.S. 620, 634–35 (1996).  Courts applying this 

standard must determine (1) whether the challenged legislation has a legitimate 

purpose, and (2) whether it was reasonable for lawmakers to believe that the use of 

the challenged classification would promote that purpose.  First Am. Title Ins. Co. 

v. Combs, 258 S.W.3d 627, 639 (Tex. 2008). 

A violation of substantive due process occurs when the government deprives 

individuals of constitutionally protected rights by an arbitrary use of its power.  

Byers v. Patterson, 219 S.W.3d 514, 525 (Tex. App.—Tyler 2007, no pet.) (citing 

Simi Inv. Co. v. Harris Cnty., Tex., 236 F.3d 240, 249 (5th Cir. 2000)).  Under the 

federal constitution, we review the government’s action against the deferential 

“rational basis” test that governs substantive due process claims.  Id.  A 

government action satisfies this test if evidence in the record shows it to be at least 

fairly debatable that the action was rationally related to a legitimate government 

interest.  City of San Antonio v. TPLP Office Park Props., 218 S.W.3d 60, 65 (Tex. 

2007).  Some decisions indicate that a more rigorous standard applies to challenges 

brought under the due course of law clause of the state constitution.  See Tex. 

Workers’ Comp. Comm’n v. Garcia, 893 S.W.2d 504, 525 (Tex. 1995); Patel v. 

Tex. Dep’t of Lic. & Reg., No. 03-11-00057-CV, 2012 WL 3055479, at *9 (Tex. 

App.—Austin July 25, 2012, pet. granted) (asking whether statute is reasonably 

necessary to accomplish purpose within scope of police power and uses reasonable 

manner of accomplishing goal).  Under either standard, we conclude that the 

challenged statutes are sufficiently rational and reasonable to satisfy constitutional 

requirements. 

One of the declarations Hawthorne seeks is that taxing commercial property 

owners in the district to benefit all property in the district is unconstitutional.  We 

disagree.  As the Supreme Court of the United States explained in rejecting an 
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equal protection challenge to the differential tax treatment of corporate and 

individual property, “the States have large leeway in making classifications and 

drawing lines which in their judgment produce reasonable systems of taxation.”  

Lehnhausen v. Lake Shore Auto Parts Co., 410 U.S. 356, 359 (1973).   

Hawthorne’s principal constitutional claim is, at its core, that the 

commercial property owners in the District are the only property owners burdened 

by assessments that benefit all property owners, including those exempt from 

assessment, yet these commercial property owners may not dissolve the District 

because of the “75 percent rule” imposed by section 375.262(1).  Hawthorne’s 

complaint is based on the presumption that the commercial property owners 

subject to assessment have no opportunity to dissolve the District because of this 

“rule.”  Hawthorne’s contention is simply wrong.  As noted above, not only may 

commercial property owners dissolve a district under subsection (1) by garnering 

petitions from the owners of 75% of the assessed value of property within the 

district, but subsection (2) provides for dissolution of a district when the owners of 

75% of the surface area of property subject to assessment within the district file a 

written petition with the board.  See Tex. Loc. Gov’t Code Ann. § 375.262.  Other 

means of dissolution of a district are also provided for in Chapter 375.  The board 

of directors may, with certain limitations depending on bond indebtedness,  

dissolve the district by a majority vote.  Tex. Local Gov’t Code Ann. § 375.261.  

Additionally, the governing body of a municipality in which a district is wholly 

located may dissolve a district by adopting an ordinance doing so by a vote of not 

less than two-thirds of its membership.  Id. § 375.263(a). 

There is nothing irrational or unreasonable in the Legislature’s determination 

that dissolution of a district can occur based upon varying degrees of support from 

a district’s board of directors, the governing body of the municipality, the owners 
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of substantial majority of the area in a district subject to assessment, or the owners 

of a substantial portion of the total assessed value of the property in a district.  In 

fact, a petition to create a district must be signed by “the owners of a majority of 

the assessed value of the real property in the proposed district, according to the 

most recent certified county property tax rolls.”  Tex. Loc. Gov’t Code Ann. 

§ 375.022.  As the District explained in its summary judgment motion,  

given the practical problems that likely would result if a district were 

dissolved by a property owner petition, it makes sense that the 

Legislature imposed a higher percentage requirement of the total 

assessed property value to dissolve a district (75% or more of the 

assessed value) than the Legislature required to create a district by 

petition under Chapter 375 (50% of the assessed value of the real 

property in such a district).   

In short, Hawthorne cannot negate any rational or reasonable basis for 

subsection 375.262(1) and Chapter 375, which vitiates both its due process and 

equal protection claims for declaratory relief.  Thus, the District has not waived its 

immunity from suit regarding Hawthorne’s requests for declaratory relief based on 

the alleged constitutional infirmity of these statutes.  We sustain in part the 

District’s first issue regarding Hawthorne’s request for declaratory relief that 

subsection 375.262(1) or Chapter 375 of the Local Government Code are 

unconstitutional facially or as applied. 

E. Validity of Original Assessment Petition 

Regarding the validity of the original assessment petition, Hawthorne sought 

a declaration from the trial court that “all of the West Montrose Management 

District’s assessments and/or taxes which have been instituted since August of 

2009 are void and, to the extent not already spent, must be reimbursed to those 

who were forced to pay those illegal assessments and/or taxes.”  First, this 

requested declaration is directed to the conduct of the Public Officials because it is 
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an allegation that they failed to act in conformity with the requirements of section 

3878.204 of the Special District Local Laws Code.  See Heinrich, 284 S.W.3d at 

372 (to fall within the ultra vires exception, public official must be alleged to be 

acting without legal authority or failing to perform purely ministerial act).  This 

section provides that the West District board of directors, i.e., the Public Officials, 

may not impose an assessment or finance a service or improvement project unless 

a written petition signed by at least 25 owners of real property in the district that 

will be subject to the assessment requesting the improvement or service has been 

filed with the board.  See Tex. Spec. Dist. Code Ann. § 3878.204.   

In response to this requested declaratory relief, the Public Officials first 

assert that the trial court lacked subject matter jurisdiction because Hawthorne 

failed to exhaust its statutory remedies prior to filing suit.  Specifically, they assert 

that Hawthorne failed to comply with section 375.123 of the Local Government 

Code, which provides for an appeal of the determination of an assessment to a 

district’s board by filing a notice of appeal within 30 days after the district adopts 

an assessment.  Tex. Loc. Gov’t Code Ann. § 375.123(a).  Failure to timely file a 

notice of appeal results in the loss of the right to appeal the assessment.  Id. § 

375.123(c). 

Generally, courts do not interfere with the statutorily conferred duties and 

functions of an administrative agency.  Appraisal Review Bd. of Harris Cnty. 

Appraisal Dist. v. O’Connor & Assocs., 267 S.W.3d 413, 418–19 (Tex. App.—

Houston [14th Dist.] 2008, no pet.).  Courts may intervene in administrative 

proceedings, however, when an agency exercises authority beyond its statutorily 

conferred powers.  Id. at 419; see also Lazarides v. Farris, 367 S.W.3d 788, 798 

(Tex. App.—Houston [14th Dist.] 2012, no pet.).  Because Hawthorne’s complaint 

is that the West District’s board of directors acted entirely without statutory 
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authority in imposing the assessment, we conclude that Hawthorne was not 

required to exhaust administrative remedies in this case prior to filing suit.
16

  Cf. 

Appraisal Review Bd. of Harris Cnty. Appraisal Dist., 267 S.W.3d at 419 

(distinguishing between complaints that a taxing authority did not fully comply 

with procedural requirements, which requires exhaustion of administrative 

remedies, and allegations that these authorities are acting “wholly outside the Tax 

Code provisions,” which does not require exhaustion of administrative remedies).   

Next, the Public Officials assert that the summary judgment record 

conclusively establishes that the petition submitted in support of the West 

District’s assessment order contained the requisite number of signatures of eligible 

property owners.  As noted above, Hawthorne asserted that three of the signers of 

the assessment petition were not eligible to sign it.  See Tex. Spec. Dist. Code Ann. 

§ 3878.204.  The Public Officials provided uncontroverted evidence that 26 

property owners signed the assessment petition.  Thus, in support of their claim 

that the requisite number of property owners signed the assessment petition, the 

Public Officials provided certified copies of the official public records of the 

HCAD for two of the three challenged signers.  Although the copies contained in 

our record are not entirely legible, these records both indicate that the property is 

classified as “F1:  Real, Commercial.”   

In response, Hawthorne provided copies of the HCAD’s “Real Property 

Account Information” statements for these owners, which Rose, on behalf of 

                                                      
16

 The Appellants rely on In re Nestle, USA, Inc. and Caspary v. Corpus Christi 

Downtown Management District to support their contention that Hawthorne was required to 

exhaust its administrative remedies before it could appeal from the West District’s assessment 

scheme.  See In re Nestle, USA, Inc., 359 S.W.3d 207, 208 (Tex. 2012); Caspary v. Corpus 

Christi Downtown Mgmt. Dist., 942 S.W.2d 223 (Tex. App.—Corpus Christi 1997, writ denied).  

But neither of these cases involved a claim, as we have here, that the government official was 

entirely without authority to act in the manner in which she did—i.e., that the act complained-of 

is void.   
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Hawthorne, verified in his affidavit were “true and correct copies” of the HCAD 

data sheets.  These copies indicated that the properties owned by these signatories 

are classified as “F1 – Real, Commercial.”  However, these statements also 

reflected that the property owners were subject to a residential homestead 

exemption for these properties.  Rose also testified in his affidavit that, because 

these property owners claimed residential homestead exemptions, their property 

“has not been subject to the assessment.”   

After a political subdivision of the State, like the District, “asserts and 

supports with evidence that the trial court lacks subject matter jurisdiction, we 

simply require the plaintiffs, when the facts underlying the merits and subject 

matter jurisdiction are intertwined, to show that there is a disputed material fact 

regarding the jurisdictional issue.”  See Miranda, 133 S.W.3d at 227–28.  We 

believe that Hawthorne has sufficiently established that there is a disputed fact 

question regarding the evidence underlying this jurisdictional issue, which impacts 

the merits of Hawthorne’s claim for declaratory relief.   

We thus conclude that, as to Hawthorne’s requested declaration that the 

West District’s assessment order is void, it has created a fact issue on jurisdiction.  

Because there is a fact issue on jurisdiction, the trial court properly denied the 

Public Officials’ summary judgment as to this particular claim.  Accordingly, we 

overrule in part the Appellants’ second issue.   

F. Eligibility of District to Become an Improvement District 

In Hawthorne’s final request for declaratory relief, it sought a declaration 

that 

neither the East Montrose Management District nor the West 

Montrose Management District met the criteria established prior to 

September 1, 2011; namely, that the only areas eligible to become an 
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improvement district under [Texas Local Government Code] section 

375.021 were those which existed in “an area devoted primarily to 

commercial development and business activity inside the boundaries 

of a  municipality.”   

In their motion for summary judgment, the Appellants urged that they remain 

immune from this complaint because section 375.021 was inapplicable to the East 

and West Districts because they were created by special legislation, not pursuant to 

a Chapter 375 petition under the Local Government Code.  Appellants asserted that 

this provision, since repealed, is inapplicable to the legislatively created Districts.  

We agree. 

Subchapter B of Chapter 375 of the Local Government Code is entitled 

“Creation of District.”  It contains statutes detailing how an MMD may be created, 

including the requisites for a petition to create an MMD, a hearing before the 

Texas Commission on Environmental Quality regarding the creation of an MMD, 

public notice for the hearing, the procedures for the hearing, and the requirements 

for an order creating the district, including stating the specific purposes for which 

the district is created and appointing the initial directors.  See Tex. Loc. Gov’t 

Code Ann. §§ 375.022–.026.  Section 375.021, now repealed, was formerly a part 

of this subchapter.  See Act of March 1, 1991, 72nd Leg., R.S., ch. 912, § 13.05, 

1991 Tex. Gen. Laws 347, 349, repealed by Act of May 23, 2011, 82nd Leg., R.S., 

ch. 912, § 20, 2011 Tex. Sess. Law Serv. 2309, 2313. 

Both the East and West Districts, however, were not created by the 

procedures set forth in subchapter B of Chapter 375.  Rather, they were created by 

special legislation.  See Tex. Spec. Dist. Code Ann. §§ 3843.002–.005 (creating 

East District, defining the East District’s territory, declaring the East District’s 

purpose, and making findings of benefit and public purpose of the East District); 

id. §§ 3878.002–.005 (same for West District); see also id. §§ 3878.251–.257 
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(providing authority for the consolidation of the West District with “one other 

municipal management district that adjoins or has a boundary that is within a two-

mile radius of any boundary of the district”).  Therefore, former section 375.021 

did not apply to their formation.  Because Hawthorne asserts that there is an 

irreconcilable conflict between former section 375.021 and the creation of the East 

and West Districts, the special legislation creating these districts would govern 

their creation.  See Tex. Gov’t Code Ann. § 311.026 (providing that special or 

local provisions prevail over general provision in the event of an irreconcilable 

conflict).  

Accordingly, Hawthorne has not established any waiver of the Appellants’ 

immunity for this requested declaration.  We therefore sustain the Appellants’ first 

and second issues to the extent they relate to this requested declaration. 

G. Executive Director Calderon’s Immunity from Suit 

In the Appellants’ third issue, they assert that Calderon is immune from suit 

because he lacked authority to vote on any of the issues raised by Hawthorne.  In 

their summary judgment motion, the Appellants provided a footnote stating “Bill 

Calderon, the District’s Executive Director, is not a proper defendant to even a 

viable ultra vires claim because he is not a member of the District Board with legal 

authority to vote on any of the actions about which [Hawthorne] complains.”   

Hawthorne states in its pleadings that Calderon is “the Executive Director 

for the Montrose Management District” and lists him separately from the other 

“Board Defendants.”  Accordingly, based on Hawthorne’s own pleadings, 

Calderon is not listed as a member of the board of directors of the District.  The 

proper defendants in an ultra vires action are those officials whose acts or 

omissions allegedly violated the plaintiff’s rights.  Sefzik, 355 S.W.3d at 621.   
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Here, the relevant jurisdictional evidence regarding Calderon is undisputed 

or fails to raise a genuine fact issue regarding the Appellants’ jurisdictional 

challenge.  Thus, the trial court should have granted summary judgment to him as a 

matter of law.  Miranda, 133 S.W.3d at 228.  Accordingly, we sustain the 

Appellants’ third issue. 

III.  CONCLUSION 

We have sustained in full the Appellants’ first issue, determining that the 

District is immune from suit as to all of Hawthorne’s claims.  We have also 

sustained the Appellants’ third issue and conclude that Bill Calderon is likewise 

immune from suit as to all of Hawthorne’s claims.  We therefore order all of 

Hawthorne’s claims against the District and Calderon dismissed.   

However, we have determined that Hawthorne has raised a fact issue 

concerning its requested declaration that the assessment order is void, which is an 

allegation that the Public Officials acted in an ultra vires manner in adopting it.  

We therefore have overruled this issue in part as it relates to this particular 

requested declaratory relief.  The remainder of Hawthorne’s claims against the 

Public Officials are dismissed.   

We remand this cause to the trial court for proceedings consistent with this 

opinion. 

 

        

      /s/ Sharon McCally 

       Justice 

 

 

Panel consists of Justices McCally, Busby, and Donovan. 
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THE MONTROSE MANAGEMENT DISTRICT; THE PUBLIC OFFICIALS: 

CLAUDE WYNN, RANDY MICHMORE, CASSIE STINSON, KATHY 

HUBBARD, BRAD NAGAR, ROBERT JARA, BOBBY HUEGEL, DANA 

THORPE, LANE LLEWELLYN, TAMMY MANNING, DAVID ROBINSON, 

MICHAEL GROVER, AND RANDY ELLIS; AND BILL CALDERON, 

EXECUTIVE DIRECTOR, Appellants 

NO. 14-13-00233-CV                                    V. 

1620 HAWTHORNE, LTD., Appellee 

________________________________ 

 This cause, an appeal from the interlocutory order signed February 25, 2013, 

was heard on the transcript of the record. We have inspected the record and find 

error in the order.  The order of the court below is REVERSED, and appellants 

The Montrose Management District and Bill Calderon, Executive Director, are 

ordered DISMISSED from this cause for want of jurisdiction.  We REMAND the 

cause for proceedings in accordance with the court’s opinion. 

 We further order that each party shall pay its costs by reason of this appeal.  

 We further order this decision certified below for observance. 
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ORDER RESPONDING TO PETITION TO DISSOLVE MONTROSE MANAGEMENT 
DISTRICT 

On September 297 2011, the Board of Directors (the "Board") of Montrose Management District 
(the "District',) received a petition (the "Petition") requesting that the Board dissolve the District, 
pursuant to section 375.262, SUbchapter M, Chapter 375 of the Local Government Code (the "Code~) and 
the District's enabling acts, found in Chapters 3843 and 3878, Subtitle C, Title 4, of the Special District 
Local Laws Code (the" Actj. 

On October 10, 20 II, the Board convened in regular session, at which session was adopted a 
Resolution Establishing Protocols and Procedures for the Administration of Dissolution Petitions (the 
"Protocols and Procedures Resolution"). 

By means of the Protocols and Procedures Resolution, the Board duly directed its officers, 
consultants and attorney to act diligently and without delay to take all actions necessary to: 

1. verify the legal authority of the Petition, including verifying the ownership.status of the signers of 
the Petition, and establishing what portion of the assessed value of properly in the District is 
represented by the Petition; 

2. validate the signature authority of the signers of the Petition, including verification of the legal 
authority of the signers to sign the Petition on behalf of the property owner of each parcel of 

_ . _____ ~_~pIQP~(tY..@.f~d in~th~tP~titio..n; __ . .. ..~ __ . ___ ._ .... _ ..... -.... _-_.-_._-_.-_.-_._ .. __ . __ .. 

3. respond to or implement the request in the Petition, based on the conclusions and findings of 
items I and 2, including presenting to the Board of the District the conclusions, findings and 
recommendations for responding to the Petition in accordance with all applicable laws. 

The Board thereafter followed the procedures outlined in the Protocols and Procedures 
Resolution, resulting in a report on the Petition prepared by its executive director, which report is hereby 
adopted and attached hereto as Exhibit "A," (the "Report") and now wishes to report on findings of those 
procedures. 

FINDINGS OF FACT 

In consideration of all issues of fact and law relative to the Petition, the Board rules and makes 
the following Findings of Fact: . 

1. On September 29, 20 II, Robert Rose personally delivered to the offices of Hawes Hill Calderon, 
LLP, located at 10103 Fondren Road, Suite 300, Houston, Texas 77096, two boxes addressed to 
Claude Wynn, Chairman of the Montrose Management District (the "District''). The boxes 
contained six (6) binders that all together held 3,004 Bates .. labeled photocopied pages. In 
addition there were fourteen (14) envelopes with compact discs (CDs) labeled "MMD Petitions 
for Dissolution," each addressed to a member of the Board of Directors of District. The CDs 
contain scanned images of the paper documents filed in the binders. The binders' contents 
comprised a petition to dissolve the District and consisted of 988 individuaJIy signed petition 
forms accompanied in most cases by Harris County Appraisal District ("HCAD") property 
valuation report forms. The 988 signed forms included one dUplicate petition. reducing the actual 
number ofsigned submissions to 987 .. 

2. The Petition consisted only of photocopies ofthe signature pages. No originals were delivered. 
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4. 

S. 

The original Petition documents are currently being held in the office of State Representative 
Sarah Davis . 

Upon receipt of the Petition, the staff immediately notified the Board. 

At.the District's regular meeting on October 10, 2011, the Board unanimously adopted the 
Protocols and Procedures Resolution. The Protocols and Procedures Resolution directed the 
District's officers, consultants and attorney to take all actions necessary to: 

8. Verify the legal authority of the petition; 

h. Verify the ownership status of the petition signers; 

c. Verify the signature authority of the petition signers, including the legal authority 
of those signing on behalf of an owner of each parcel of property referenced in the 
petition; and 

d. Determine the portion of the assessed value of property in the District represented 
by the verified petition fOlms. 

6. Pursuant to the Protocols and Procedures Resolution, the Board thereafter undertook to verify the 
. legal authority 9Itq~. ~e~i~i.~-'La_n4. yali~ate the si~t1M:~~t;J.th9!!~ of the. sJglle~~fth~ .Pe,i~i9n by 

-- -----performing . the-following-verification procedures-(those-signatures-veritied· by ·one-of-the- three 
following methods to be hereafter referred to as "Verified Signatures"): 

a. Ownership Name Match-Staff compared each owner name and signature on every 
petition form for a particular property to the name of the owner as shown in the I;CAD 
property ownership database. HCAD is the official local repository of taxable property 
appraisal records and parcel maps for all local taxing jurisdictions. Including the City of 
Houston, Harris County, Montrose Management District, independent school distrIcts and 
many others. If the owner name/signature on the petition corresponded identically to the 
owner name on the on the HCA D property account record, the signature was deemed to 
be verified. 

b. Verification by Direct Mail- To verify signatures on the 453 remaining petition forms, 
staff prepared a letter (the "Verification Letter") to the taxable entity as shown in the 
HeA.D· database and sent it via U. S. 'Postal Service first class mail. The letter requested 
evidence of legal authority or authorization to sign the petition at the time it was 
executed, including the name of the taxable entity on whose behalf the signer executed 
the petition, the office or position the signer held, affirmation that the signer was duly 
authorized to sign under the company's establishment documents or bylaws, and 
affirmation that the actual signer was the person authorized to sign the petition. The 
Jetter asked for a response no later than 5 pml TuesdaYI November 8, 2011 1 by regular 
mail. to the offices of Hawes Hill Calderon LLP or by email to info@montrosedistrict.org. 

c. Taxable Entity Search-In addition to sending the letter to record owners, staff 
conducted a search of taxabJe entities named in the 453 petition fonns in the Texas 
Comptro))er of Accounts' Window on State Government online database. This database 
reports franchise tax account status along with the names of the registered agent, officers 
and directors for corporations and limited liability companies registered in Texas. 
(Ownership information reported by associations, partnerships, and trusts is not subject to 
public disclosure and consequently is not available at the site.) If a match was found 
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between the name of the signer of the petition fonn and the name of any individual 
associated with the entity as an officer or director, the signature was counted as veTified. 
Moreover, in the instances where the signer was the registered agent indicated in the 
database and no other officer or director infonnation was available, staff counted the 
registered agent's signature as verification. 

While the Board had no means by which to confinn the signature authority of those registered 
agents. such signatures, ifthe signer was verified as a valid registered agent through the Secretary 
of State database, were nonetheless included in the calculation of Verified Signatures. 

8. Likewise, the signature pages received in the set of documents constituting the Petition varied in 
form; however, the Board nonetheless included each signature page received, so long as verified 
via one or more of the three verification procedures listed in 6. above, in the calculation of 
Verified Signatures, not discounting any signature received due to inconsistency of form. 

9. The verification procedures listed in 6. above revealed the following: 

a. Five hun·dred forty-nine (549) signatures were verified via the HeAD system. The total 
assessable value represented by these Verified Signatures is $254,693,510, or 6.43% of 
the total assessed value of the District. 

b. Fifty-seven (57) signatures were verified via return response to the Verification Letter, 
__ .. __ .i:epresenling~seyenty~severi .(7.1) .. properties~The ... tolal"assessaljle_\ialutLr.epresented by 

these Verified Signatures is $105,688,364, or 2.67% of the total assessed value of the 
district. 

c. Two hundred seventy-nine (279) signatures were verified via the Taxable Entity Search. 
The total assessable value represented by these Verified Signatures is $264,060,341, or 
6.6% of the total assessed value of the district 

10. The total number of Verified Signatures amounted to eight hundred forty-nine (849). 

11. The value of ad valorem property represented by those Verified Signatures amounted to 
$543,705,438. 

12. The total value of ad valorem property in the District is equal to $3,959,593.305. 

13. The ad valorem property represented by the Verified Signatures constituted a 13.7%
representation of the total ad valorem property in the District. 

CONCLUSIONS OF LAW 

In consideration of alJ issues of fact and law relative to the Petition, the Board rules and makes 
the following Conclusions of Law: 

I. The Code and the District's enabling acts require that the Board dissolve the District on written 
petition filed with the Board by the owners of 75 percent or more of the assessed value of the 
property in the District based on tbe most recent certified county property tax rolls or 75 percent 
or more of the surface area of the district, excluding roads, streets, highways7 utility rights-of
way, other public areas, and other property exempt from assessment under Sections 375.161, 
37S.163 and 375.164 according to the most recent certified county property tax rolls; and 
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2. Under the Code, the phrase "assessed property" is interpreted, unless otherwise qualified, as all 
ad vaJorem property, including both commercial and residential properties, in the District; and 

3. The Petition does not constitute the required percentage of assessed value that would require the 
Board to djs~oJve the district. 

4. The Petition contains mUltiple signature pages but constitutes only one unified 
submission, consisting of only those documents submitted to the Board at their office on 
September 29, 2011. The Board will not consider any signatures submitted subsequent to 
September 29, 2011 to be a part of the Petition and any such other documentation will not 
be considered as part of the Petition. 

NOW, THEREFORE, BE IT ORDERED BY THE BOARD OF DIRECTORS OF MONTROSE 
MANAGEMENT DISTRICT THAT: 

Section 1. Facts and Findings Related to the Petition. The facts and recitations contained in 
the recitals to this Order are true and correct and such recitals are hereby approved and adopted as a part 
of this Order, including the terms defined therein. The findings of fact and conclusions of law are hereby 
detennined to be true and correct. The Report is hereby adopted and made a part of this Order. 

Section 2. Petition Insufficient to Meet Statutory Requirement. The value of ad valorem 
property _ r~p~ese~~~~ by. th~. yertfi~~ __ .$~g~~~.~~~.j~ . .i~~!!flicient to meet t~e statu~ory r~quirement for 

_. dissolution· of·the· District;-· .-.. -.... ~.. .....-.- ..... __ . __ ._ .. _ .. __ .. . ...... _. -.. -- -----.. -.--- .. -.. . 

Section 3. Distrjct to Remain Intact. The District hereby rejects the Petition as insufficient 
to meet the requirements of the Act and the Code, and, thus, the District shall remain intact and fully 
operational under the Act and the Code and all other appl icable laws. 

Section 4. Authorization of Delivery. The District authorizes delivery of this Order to the 
Board of Directors of Montrose Management District on this date. 

Section 5. Severability. If any provision, section, subsection, sentence, cla~se, or phrase of 
this Order, or the application of same to any person or set of circumstances is for any reason held to be 
unconstitutional, void, or invalid, the validity of the remaining portions of this Order or theIr application 
to other persons or sets of circumstances shan not be affected thereby, it being the intent of the Board in 
adopting this Order that no portion hereof, or provision or regulation contained herein shall become 
inoperative or fail by reason of any unconstitutionality, voidness, or invalidity of any other portion hereof, 
and all provisions of this Orderare declared-to be severable for that purpose. 

Section 6. " Notice. The Board officially finds, determines, recites, and declares that 
sufficient written notice of the date, hour, place, and subject of this meeting of the Board were posted at 
places convenient to the public at the Harris County Clerk's Office and in the District for the time 
required by law preceding this meeting, as required by the Open Meetings Law, Chapter 551, Texas 
Government Code, and that this meeting has been open to the public as required by law at all times during 
which this Order and the subject matter thereof has been discussed, considered, and formally acted upon. 
The Board further ratifies, approves and confirms such written notice and the contents and posting 
thereof. 
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PASSED AND ADOPTED this 14th day of November. 2011. 

ArrEST: 

Secret8J}'. Board of Directors 
Montrose Management District 

Chairman. Board of Directors 
Montrose Management District 
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